
IN THE COURT OF THE ADDL. CJM:::::::::::::::::::::::::::::::::::::::TEZPUR

Present : Smti B.Kshetry
              Addl.CJM,Tezpur

                                                                                      
                                                                                       Case no- GR 2092/08 

         U/S143/341/294/323 IPC

                                                                                                State
                                                                             Vs

                                                                                        Ketli Sahani & 4 ors
                         ….accused persons

Date of evidence: 12.5.11, 3.9.12, 29.9.12, 18.12.12
Date of argument: 15.5.13
Date of judgment: 20.5.13

APPEARANCE

For the prosecution- Mr. M.Hussain , Ld. APP.
For the accused persons- Mr B.Barthakur , Ld Advocate. 

JUDGMENT

1.                                     The prosecution story, in brief, is that on 5.12.08 
the complainant – Sri Mohendra Ray lodged an ejahar to the effect that on 
5.12.08 at  around 5.00 p.m,  the accused persons,  namely- Binod Sahani, 
Ketli  Sahani,  Kailash  Sahani,  Manju  Sahani  and Manoj  Sahani  assaulted 
him, his brother-Ranjit Ray and son – Shankar Ray, causing injuries to them 
and they also scolded him in obscene words. At the time of occurance, the 
complainant was clearing his land located by the river-side for cultivation. 
But,  the  accused  persons  were  constructing  their  latrine  over  his  land. 
Hence, the case.  
 

2.                                 On receipt of the ejahar, police registered a Tezpur 
P.S case no 1026/08 u/s 143/341/294/325 IPC and started the investigation. 
On  completion  of  the  investigation,  police  submitted  the  charge-sheet 
against  the  accused  persons  to  face  trial  u/s  143/341/323/294  IPC.  The 
accused persons appeared before the court on receiving the summons and 
after furnishing the copies of relevant documents, particulars of the offences 
u/s 143/341/323/294 of the IPC were read over and explained to them to 
which they pleaded not guilty and claimed to be tried. 
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    3.                              During trial, the prosecution side examined as many as 6 
(six) nos of witnesses while defence side examined none.

                           4.  POINTS FOR DETERMINATION

1) Whether the accused persons on the date of occurance were members 
of the unlawful assembly with the intent to commit an offence and are 
liable to be punished u/s 143 IPC ?

2) Whether the accused persons wrongfully restrained the complainant 
on the way and are liable to be punished u/s 341 IPC? 

3) Whether the accused persons on the relevant date caused voluntary  
hurt to the complainant,  his brother and son and are liable to be  
punished  u/s  323 IPC ?

4) Whether the accused persons on the relevant date uttered obscene  
words at the complainant and are liable to be punished u/s 294 IPC? 

      

5.     DISCUSSION, DECISION AND REASONS THERE OF  : 

                          The witness, pw-1 Sri Mahendra Rai is the complainant in 
this case. He deposed that the incident occurred on 5.12.08 at   p.m near his 
house. As he was about to go to the market on his bicycle, then the accused 
persons restrained him and they assaulted him. Pw-1 sustained injuries over 
his person. There was hue and cry and pw-5 came to his rescue. Then, the 
accused persons scolded him in filthy language. The incident took place as 
the accused persons were going to construct the latrine over the cultivable 
land of pw-1. He gave the ejahar and police took him for medical treatment. 
Ext-1 is the ejahar and ext-1(1) is his signature. In his cross-examination, 
pw-1 revealed  that  he  is  staying  over  the  government  land.  There  is  no 
boundary fencing over the land. Pw-1 revealed that there  is dispute between 
him and the accused persons since a long time over this land. 

                                    The witness, pw-2 Sri Shiv Lal Rai  is not the eye-
witness to the occurance. He only heard that there was a fight between pw-1 
and the accused persons over the land boundary.

                               The witness, pw-3 Sri Ram Singh Rai is not the eye-
witness to the occurance. He only heard that there was a commotion between 
both the parties.
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                                 The witness, pw-4 Dr. Bijay Pal Das is the M.O. He  
deposed that on 5.12.2008, he examined the injured-Shankar Ray (pw-1) and 
found abrasion over right side of the nose. Size is about 1 cm x 1 cm. Pw-4 
also found abrasion on right  leg.  Size is about 5cm x 5cm. This witness 
opined that both the injuries are fresh, caused by blunt object and simple in 
nature. Pw-4 also examined injured- Mahendra Rai (pw-1) and found history 
of pain over nose with old blood stain in both the nostrils  but no active 
bleeding was present in the nose. X-ray of the nasal bone was advised but no 
report was given. Pw-4 stated that the injury was simple in nature. Ext-2 is 
the  report  and ext-2  (1)  is  his  signature.  In  his  cross-examination,  pw-2 
disclosed that the injuries of both the patients may be caused by falling over 
hard substance.

  

                                   The witness, pw-5 Sri Sankar Ray is the injured  
person. He testified that on the date of occurance, while his father (pw-1) 
was going to the market, then the accused persons assaulted him. As pw-5 
came to resist  the accused persons,  they assaulted him also.  This witness 
added that the accused persons were constructing the latrine in their land and 
when his father (pw-1) obstructed them, the incident took place. 

                                                            
                                             
                                The witness, pw-6 Sri Durlav Deka is the I.O. He 
deposed  that  on  receiving  the  ejahar  lodged  by  the  informant,  the  I/C 
Lalmati  O.P  directed  him  to  make  the  preliminary  investigation. 
Accordingly, pw-6 visited the place of occurance , examined the witnesses 
and prepared the sketch-map. He got the injured persons examined in the 
Tezpur Civil Hospital. He arrested the accused persons and released them on 
bail  as  the  offences  were  bailable  in  nature.  After  completion  of  the 
investigation,  he submitted the case-diary and the I/C Sri Anju Goswami 
against the accused persons u/s 143/341/323/294 IPC. Ext-4 is the charge-
sheet and ext-4(1) is his signature. In his cross, pw-6 stated that on the date 
of occurance, 

6.                                    At the close of prosecution evidence, statement of 
the accused person u/s 313crpc has been recorded. His statements are of total 
denial and he has declined to adduce evidence.

    7.                                      I have carefully perused the evidences on record  
and have heard the arguments of both the sides. The Learned Counsel for 
the  accused  persons  argued  that  the  accused  person  has  been  falsely 
implicated in the case out of enmity and the independant witnesses did not 
support the prosecution story. 
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8.                                The Learned Defence further submitted in his 
argument that the F.I.R is silent as to which accused persons caused what 
injury to whom and by what weapons the injuries  were caused.  But,  the 
F.I.R is not an encyclopedia. It is only to set the law in motion. It need not 
be  elaborate  but  should  contain  necessary  allegations  to  constitute 
cognizable offences. 

9.                         It is also pointed out by the Learned Counsel for the 
defence that the witnesses, pw-1 and pw-5 are closely related to each other 
and so they are interested witnesses. He further argued that the evidences of 
the  witnesses  are  contradictory  and  same  are  not  supported  by  the 
independent witnesses to the occurance. In the case of Mallanna- vs -State of 
Karnataka reported in (2007) 8 SCC 523, it has been held that the evidence 
of interested witnesses cannot be thrown out and the only requirement for 
the court is  to consider their evidence with care and caution and if  such 
evidence does not satisfy the test of credibility, then the court can disbelieve 
the same.

10.                                  In a criminal case, appreciation of evidence is one of 
the first and foremost tests to consider the credibility and reliability of the 
prosecution version both oral and documentary. It has come out clearly from 
the evidences on record that pws-1 and 5 are closely related to each other 
and they belong to the same family. Pws-2 and 5 are the injured persons and 
they have claimed to be the eye-witnesses to the incident. According to these 
pws, on the date of occurance, the accused persons – Ketli Sahani, Manoj 
Sahani, Binod Sahani, Kailash Sahani and Manju Sahani restrained him on 
the way to the market and they assaulted him, thereby causing injuries to 
him.  He  was  rescued  by  pw-5  but  the  accused  persons  scolded  him in 
obscene words. According to these witnesses, he saw the accused persons 
beating pw-1 and he resisted the accused persons. But they assaulted him 
also. But, in this instant case, there are contradictions in the evidences of 
pw-1  and  pw-2.  In  his  evidence,  pw-1 has  alleged  that  accused  persons 
assaulted him only and not pw-2. Moreover, the evidences of pws-1 and 5 
are not supported and corroborated by the independent witnesses. There are 
no eye-witnesses to the occurance. From the cross-examination of pw-1, it 
reveals clearly that there is boundary dispute between both the parties. So, 
clear enmity between the parties is proved.

11.                            In the absence of any corroborabotion by any 
independent witness to the occurance, the evidences of pws-1 and 5 do not 
appear to be truth and reliable. So, the accused persons are entitled to get the 
benefit of doubt.
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12.                                       Therefore, the prosecution side has totally failed  
to prove the offences u/s 143/341/323/294 IPC against the accused persons 
beyond all reasonable doubt. They are, therefore, held not guilty under the 
said sections of law. They are acquitted and set at liberty forthwith.

                                       Bailor is discharged from the liabilities of the bail-
bond.

                                          The case is disposed of on contest.

Given under the hand and seal of this court on the 20th day of May, 2013.

                                                                             Addl. CJM, Sonitpur 
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11.                                 In the depositions of pws-1 to 5, who are close  
relatives,  it  is  submitted  by  the  Learned Defence  Counsel  that  there  are 
serious omissions as they did not disclose before the police while recording 
the  statement  u/s  161  Crpc,  what  they  have  stated  before  the  court  and 
hence, it  would be very unsafe to record conviction on the basis of their 
evidence, without there being any corroboration by independent witnesses. 
He  further  pointed  out  that  all  the  witnesses  had  tried  to  improve  their 
version before the court. In this regard reliance may be made upon the ruling 
reported  in  2010  Crl.L.J.3745  where  it  is  held  that  the  statement  of  the 
witness, before the I.O recorded u/s 161 Crpc can be used for the purpose of 
contradiction, but, not for corroboration.  

   12.                        Now , let us examine the testimony of the witnesses  
examined  by  the  prosecution  and  how  far  their  evidences  would  be 
sufficient  to  bring  home  the  charges  against  the  accused  persons.  The 
witnesses, Pws-2 to 5 claimed to be the eye-witnesses to the occurance as 
well as the injured persons. The prosecution relied upon the evidences of 
these pws to bring home the charges framed against the accused persons. 
None of the witnesses stated the names of the accused persons specifically. 
Pw-9, the Investigating Officer proved certain contradictions . According to 
him, pw-1 told him that before the incident, there was a fight between both 
the parties over the dumping of garbage in the drain that ran between their 
houses but the matter was settled at the village level. This witness confirmed 
that pw-2 did not state before him accused- Rakesh attacked her with the 
wooden plank and that the other accused persons beat her with the bamboo 
lathi. She also did not tell him that accused-Premlal pulled her saree and 
pushed  her  in  the  drain.  Omission  on  his  part  to  tell  the  I.O about  the 
incident  render  his  evidence  highly  suspicious.  Pw-8,  the I.O proved an 
important contradiction with regard to the statement of pw-2 to the effect 
that pw-2 did not tell him that accused - Premlal assaulted her daughters i.e 
pws-3,4 and 5 as they came near her. I.O was not shown the broken fencing 
by the informant. Further, pw-3 did not tell the I.O that accused -Rakesh 
beat pw-2 with the wooden plank, that other accused persons assaulted her 
with the lathi and accused-Premlal inflicted fist blows near her eyes. The 
I.O further confirmed that pw-3 did not state him that accused-Lalbabu gave 
lathi blows on her hand and on the head of pw-4. He also kicked pw-5 on 
the stomach. Even pws- 4and 5 did not describe the incident of assaultation 
specifically as to which accused beat them and by what weapon and the I.O 
proved the contradictions. These contadictions proved by pw-9  in respect of 
pws-1 to 5 have been cross-checked with the statement recorded u/s 161 
crpc.  There  is  nothing  said  by  the  witnesses  about  the  accused  persons 
entering into their compound by breaking the fencing , that accused-Rakesh 
gave the blow to pw-2 with the wooden plank, that other accused persons hit 
her with the bamboo lathi and that accused-Premlal gave fist blows near her 
eyes and pushed her in the drain. The witness also did not state that accused-
lalbabu assaulted pws-3,4 and 5. This raises a doubt about the presence and 
participation of the accused persons in the alleged crime. Pw-1, who is the 
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husband of pw-2 did not witness the incident.  But,  these witnesses have 
clearly admitted that on the date of occurance although curfew was imposed 
in the area but the same was relaxed  at  for people to do their shopping and 
the accused persons have shops in the market. The injured witnesses have 
claimed that pws - 6 and 7 were present when the accused persons were 
assaulting them and they had rescued them from the hands of the accused 
person.

    13.                                 There are two independent witnesses examined by  
the  prosecution  in  support  of  the  case,  namely,  pw-6  and  pw-7.  The 
evidences of these two witnesses carries much importance, in asmuch as, 
they are the neighbours of pw-1 and were present at the place of occurance. 
But, they have not supported the the prosecution story at all and also the 
version of pws-1 to 5. The witnesses, pw-6 and pw-7 made it clear that as 
the curfew was relaxed at 3 p.m, so the accused persons were not present in 
the house. They had gone to the market to open the shops. According to 
these two neighbours, they were present in the house at the relevant time but 
on hearing some commotion in the house of pw-2, they came there. Their 
evidences reveals that they saw pws-2 to 5 engaged in a fight with the wife 
of accused-Premlal as pw-2 had blocked the drain by dumping the garbages 
in it. Both of the pws added that frequent fights took place between both the 
parties over the dirt in the drain. But, it is in the evidences of pws-6 and 7 
that as the women folks were engaged in the fight, the males i.e, the accused 
persons were not present at the spot . So, the evidences of the pws-1 to 5 are 
not corroborated by independent witnesses. 

14.                         There has been a lot of improvements and contradictions  
in the statements of the pws. The witnesses,pws-3 and 5 deposed for the first 
time  in  the  court  that  the  accused  persons  forcibly  entered  into  their 
courtyard  by  breaking  their  fencing.  According  to  the  injured  witness, 
accused-Rakesh hit  pw-2 with the wooden plank while the other accused 
persons gave blows with the lathis. Other allegation is that accused- Premlal 
inflicted fist blows near the eyes of pw-2 and pushed her in the drain by 
pulling her saree. And the witnesses further alleged that accused-Lal Babu 
hit pws-3 and 4 with the lathi and he kicked pw-5 on the stomach. But, none 
of these were mentioned in their statements recorded by the police u/s 161 
Crpc.  Such contradictions  in  their  statements  cannot  be  held  to  be  mere 
explanation or elaboration of their version , but are tentamount to material 
contradiction or vital omission.

15.                                 It further appears from the depositions of the pws-2  
to 5 that each of them during their examination-in-chief have given identical 
versions. It is highly improbable as to how the versions of all the pws would 
be exactly the same while describing an occurance which took place about 
two years before the date of  deposition before the court,  unless they are 
tutored. The I.O during cross-examination has stated those witnesses did not 
state while recording their statement u/s 164 Crpc about the pelting of stones 
and attack upon them by the accused persons with an iron-rod and a sword. 
So, these are serious omissions, which are material. These witnesses, being 
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the related witnesses and therefore, being the most interested in the outcome 
of  the  proceeding  tried  to  improve  their  versions  in  the  court  without 
disclosing the same when their statements u/s 161 Crpc were recorded. 

16.                         It is settled position of law that the evidence of a 
witness cannot be discarded merely on the ground that he is a related 
witness, if otherwise his testimony is found to be credible. As because 
the witness is a related witness, it does not mean that his testimony is 
to  be  rejccted  in  totality.  The  Court  is  to  be  more  careful  in  the 
manner  of  scrutiny  of  the  evidence  of  the  related  and  interested 
witness and if on scrutiny, such witness is found to be trustworthy, the 
same cannot be discarded merely on the ground that the witness is a 
related or interested witness. The court should look for corroboration 
by any independent witness.

17.                          The testimony of those related witnesses, namely,  
Pws-1,2,3,4 and 5 without any corroboration from any independent 
witnesses,  cannot  be  relied  upon  for  the  purpose  of  recording  the 
conviction.  There  are  two  independent  witnesses  examined  by  the 
prosecution side in support of the case, namely, pw-6 and pw-7. But, 
they have not supported the prosecution story  and also the version of 
pws-1 to 5. While the  witness, pw-6 , pw-7 made it clear that she 
neither saw nor heard the incident. So, the evidences of the pws-1 to 4 
are not corroborated by independent witnesses.           

18.                         In  the  case  of  State  vs  Saravanan  reported  in 
(2008)17SCC587,  it  is  held  “  Where  the  omission(s)  amount  to  a 
contradiction, creating a serious doubt about the truthfulness of a witness 
and  other  witness  also  makes  material  improvements  before  the  court 
inorder to make the evidence acceptable, it cannot be safe to rely upon such 
evidence.”  In  Mahendra  Pratap  Singh  vs  State  of  U.P  reported  in 
(2009)11SCC334, it is held “ In case, the complainant in the F.I.R or the 
witness in his statement under section 161 Crpc has not disclosed certain 
facts but meets the prosecution case first time before the court, such version 
lack credence and is liable to be discarded.”

19.                          There has also been delay in lodging the ejahar . The  
delay has not been explained satisfactorily by the prosecution, which raises 
considerable doubt regarding the prosecution story. 
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20.                           Therefore, upon careful perusal of the entire evidences 
on record,  it  is  found that  it  is  not  safe  to  rely  on the testimony of  the 
witnesses as they have made a lot of improvements/embellishments while 
deposing in court and vital contradictions exist with their earlier recorded 
statements.  Thus,  no  reliance  can  be  placed  on  the  depositions  of  the 
witnesses,  pws-2,3,4  and  5  that  the  accused  persons  came  armed  with 
weapons in their hands and assaulted them. All these witnesses had tried to 
improve their version before the court. The contradictions in the evidences 
of the pws is well established.
18.                               The Hon'ble Apex Court in Rang Bahadur Singh v  
State of U.P reported in AIR2000SC1209 has held as follows: 
  

                                “ The time-tested rule is that acquittal of a guilty person  
should  be  preferred  to  conviction  of  an  innocent  person.  Unless  the 
prosecution establishes the guilt of the accused beyond reasonable doubt, a 
conviction cannot be passed on the accused.”

19.                                 It appears that pw-1 as well as pws-2 to 5 seems to 
be concealing some facts by exaggerating some other facts to get benefit 
thereof.  The independent  eye-witnesses  narrated  a  totally  different  story. 
They did not see any incident of assaultation by the accused persons.  Under 
such facts  and circumstances,  the accused persons are  entitled to get  the 
benefit of doubt.

20.                         In view of the above discussions, I arrive at a clear 
conclusion  that  the  prosecution  side   has  miserably  failed  to  prove  the 
offences u/s 447/323/34 IPC against the accused persons  – Premlal Shah, 
Lalbabu Shah, Rakesh Shah and Umesh Sarma beyond all reasonable doubt. 
The accused persons are held not guilty under the said sections of law and 
they are, hereby, acquitted.

                                      
                                       Bailor is discharged from all the liabilities.

                                      The case is disposed of on contest.

Given under the hand and seal of this court on the 12th day of  December, 
2012.

                                                                                        Addl. CJM,Tezpur
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